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Included is the Documented Communication That Led to the
Superior Court Rescheduling The Rumson Affordable Housing
Fairness Hearing from March 12, 2020 to March 26, 2020
Pages 2-3: Court Decision to Reschedule Fairness Hearing
Pages 4-7: Initial Request from “ROSAH” to Reschedule
Fairness Hearing
Pages 8-11: “Yellow Brook Property Company” Response to
Fairness Hearing Reschedule Request
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February 15,2020

VIA E-FILING
Honorable Linda Grasso Jones, J.S.C.
Monmouth County Courthouse
71 Monmouth Park, 2"d Floor
Freehold, NJ 07728
Re:

In the Matter of the Application of the Borough of Rumson,
County of Monmouth
Docket No. M oN-L-2483-1s

Dear Judge Grasso Jones
Please recall this office represents Yellow Brook Property Company, LLC ("Yellow
Brook") in connection with the above referenced matter. Please accept this letter as an objection
to Rumson Open Space and Affordable Housing, Inc.'s ("ROSAH") request that the faimess
hearing scheduled for March 12, 2020, and the deadline of February 20, 2020 for submitting
objections, each be adjoumed. Yellow Brook objects to the proposed adjournment as the time
frames provided are consistent with relevant case law and the only issue before the Court at the
Fairness Hearing is whether the settlement agreements between the Borough of Rumson
("Rumson"), Fair Share Housing Center ("FSHC"), and Yellow Brook are fair to the interests of
low-to-moderate income households. ROSAH fails to establish any legal or equitable grounds
for adjoumment of the fairness hearing.

ROSAH, which apparently became concerned about affordable housing only after its
members learned that such housing would be built in Rumson, raises three arguments to support
its adjournment request: (1) not enough time was provided with the notice of the Faimess
Hearing, (2) it did not like how the Borough communicated with the public about these
settlements, and (3) it still believes there are open issues with its OPRA request, though the
Borough considers it fulfllled.
ROSAH's first claim - insuffrcient notice in order to prepare an objection - is without
merit and provides no basis for an adjoumment. First, members of the public, which presumably
include member of ROSAH, have been aware the terms of this settlement and the Faimess
Hearing since the January 14th Borough Council meeting, and counsel for ROSAH by his own
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admission has been preparing for an objection since at least January 23'd. Second, the time
frames for the Fairness Hearing, which were prescribed in the Court's Amended Case
Management Order of December 23, 2019, conform to the governing case law on fairness
hearings - E./W. Venture v. Boroueh of Fort Lee, 286 N.J. Super. 3II,32l (App. Div. 1996). In
that case, Fort Lee published its notice of hearing on May 9, 1994 for a fairness hearing
scheduled for June 15,1994, which notice provided that "any interested party may file objections
to the proposed agreement and may appear at the hearing." Although it is not clear from the case
when the exact date for submission of objections were due, the court recognized that thirty-seven
(37) calendar days between the notice and fairness hearing is adequate. Id. Here, the notice was
published on January 30,2020 for a hearing scheduled on March 12,2020, providing forty-two
(42) calendar days between the notice and fairness hearing.

In addition, it is important to remember the purpose of the Faimess Hearing. As outlined

in E./W. Venture, a fairness hearing is to ensure that any settlement adequately protects

the
protected
interest of the
class - low income households. To do so, the court in E./TV. Venture
analyzed Morris County Fair Housing Council v. Boonton Tp. , I97 N.J. Super. 359, 369 (Law
Div. 1984), which held that a court must (1) find that the "settlement had apparent merit; (2)
notice to all members of the class and others who may have an interest in the settlement was
given; (3) a court hearing was conducted where those affected had sufficient time to prepare; and
(4) the court concludes based upon adequate findings of fact, that the settlement was 'fair and
reasonable; to the members of the protected class." E./!V. Venture, 286 N.J. Super. a|326.

In determining the "fairness" issue, a court should consider "the number of affordable
housing units being constructed, the methodology by which the number of affordable units has
been derived, any other contribution being made by the developer to the municipality in lieu of
affordable units, other components of the agreement which contribute to the municipality's
satisfaction of its constitutional obligation, and any other factors which may be relevant to the
'fairness' issue." Id. at 328.
The present case is not a builder's remedyr but a declaratory judgment action filed by the
Borough. Fair Share Housing Center ("FSHC"), an organization founded in 1975 and entirely
devoted to defending the housing rights of New Jersey's poor, is aparty to the settlement. They
are vastly more qualified to protect the interests of the poor than ROSAH.

Obviously, the Court should not preclude members of the public or ROSAH from
commenting on the settlement agreements at the Fairness Hearing, but the comments should be

I ROSAH's claim that the Yellow Brook's
settlement "effectively grant[ed] a builder's remedy, even
though this is a constitutional compliance case" demonstrates ROSAH's lack of understanding of this
entire process, which feeds the current hysteria on social media in Rumson. If Yellow Brook did receive a
builder's remedy, these developments would be vastly different.
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viewed in the context of whether the settlements adequately protect the interests of the poor.z
Further, following a Fairness Hearing, there will be a Compliance Hearing, where all parties will
have to demonstrate that the projects and adopted zoning ordinances "create a realistic
opportunity for affordable housing." Therefore, ROSAH will have ample time to prepare and
present an objection on those issues at a Compliance Hearing if it desires.
ROSAH's other two arguments concerning the manner in which the Borough Council
communicated this settlement with the public and the Borough response to its OPRA requests are
wholly irrelevant to the Faimess Hearing. Those are political issues; not issues relevant to a
Fairness Hearing. Initially, though no "gag-order" was issued, many of the negotiations were part
of confidential mediation. Though that does not preclude a governing body from discussing the
existence of the affordable housing litigation or that they are contemplating settlement, no town
is going to discuss litigation strategy at a recorded public hearing.
Setting aside the fact that the documents requested in ROSAH's OPRA request are not
relevant to the Fairness Hearing, the Borough has already advised ROSAH that the OPRA
request has been fulfilled. Further, the information sought in the OPRA requests will be in the
new HE&FSP that will be prepared after the Fairness Hearing and prior to the Compliance
Hearing.

ROSAH's goal is not to shed light on whether the interests of the poor are adequately
in the settlements; rather, its goal is to ensure those interests are delayed or thwarted.
And granting an adjoumment of the Fairness Hearing only furthers that goal. The Supreme Court
decision required "prompt voluntary compliance" with "reasonable speed" in these actions. In re
N.J.A.C. 5:96 & 5:97, 221 N.J. 1,33-34 (2015). By the time there is a Compliance Hearing, we
will be five years removed from that directive. There is no reason to further delay compliance.
addressed

As such, Yellow Brook respectfully requests that the Court deny the request for the faimess
hearing to be adjourned.

v

Craig

2

Gianetti

Howerr"., to ensure over redundancy, counsel for ROSAH should provide to the court and all counsel a
list of all of its members to ensure that individual members, who are represented by counsel through its
organtzafion, are not also speaking at Fairness Hearing as well.
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